Volume 7, Issue 9 ~ ~ September 1997

The Training Newshdter Tor the Maricopa Conmly Public Ddender’s Office = Dean Trehesch, Markeopa Connty Puhlke Deloader

CONTEMTS:

['m BAAACK! (Chuckie, 20eh Cant, Phillosaphic): Page |
Progeosition 200 Eevisiied

From the: Phoenix Disk. .
Juvenile TUT: Jail’s Mot Just Pupe 5
bor Grown-ups Anyimore

Major Felony Group o Bepm o Ociober Page 6

Whal Do You Do? of A Day in the Pagix 7
Life of o Litigniion Assistant

Compliance Facilitaion: Page 2
Adhult Probation®s Mewesi Program

Selected S Cineait Cpinions Page @

Arizona Advance Repons

Volume 248-249 Page 16
Comnpuler Cormer Page 15
Bulletin Board Page 20
August Trial Reports Page 21

I?..'ﬂ' Bﬁﬂ.ﬁ,[ % (Chckie, 20 Cenlury I'l.'ll]l.l.\l.lp]'ll'."f:l:
PROPOSITION 200, REVISITED.
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By Russcll (5. Born
MFublic Defender Training Director

Ag most of you already know, Propositon 200,
(hereimafter  Prop 2000 the “"Diug  Medicalization

Jor The Defense

Prevention, and Control Act of 199" 15 back! While
legislators were busily eviscerating the initintive, several
questions were raised ahoat their power 1o amend,  This
article answers some of those questions as well as the
issues of retroactivity; jail as an initial condition of
probation; and the effect, or lack thereof, of historical
priors on o Prop 200 disposition,

Can the Legislature Thwart the Will of the People
and Amend an Amendment?

All right vou caught me, thes 15 a ek question,
Proposition 200 was not an amendment 1o the Arizon
Constitutson. [t was a legisltive initiagive, Dhoes it really
matier which one it was?  Yes, especully of you ane
comncerned with the percentage of qualified electors needed
tov put an mitistive on te balled,  Pettions Tor amendments
require the signatures of fifteen percent of the qualified
electors but legislative initiatives noeod only tcn percent.’
Proposition 200 had more than enough signamres of
qualified electors o place the measure on e ballor Al
the gemeral election, it passed with more than 65% of the
viles cast on the measure, being cast in its favor, It
became law on December &, 1996,

The point i question however, is nod the fact that
it passed, but what percentage of gralified electors voted
for il enactment. The meaning of the rerm qualificd
electors is a crucial ssue.  [Uis this term that dictates
whether, subsequent to ils passage, an initiative can be
amended or repeabed,  An mitative measure that receives
approval by a “majority of qualified electors™ iz immmmng
from the Governor's and Legisbature's poaer (0 repeal of
omiend.? What then does *majority of qualified electors™
miesin?

The Artzona Constitution specifically sels ol a
formula for determining the number of qualified electors.”
Unfortunately, that paragraph applies o the number of
qualified electors required o #ign an  initiative or
referendum petition and does oot define gualified electors
for purposes of determining the percentage needed o

(eont, on pg. 2
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approve the initiative at the polls. In order w determine
the definition of a “majonty vote of qualified electors, ™
case low must be consubbed.

In Adams v. Belin," the Arizona Supreme Court
wag azked o decide what the term “majority vote of the
gualified electors” means. The Court took preat pains to
distinguish this term from a similar erm used elsewhere in
the Constiiution, “majority of the gualified electors voring
thereon.™ Analyzing the journal of procecdings from the
constiuional  convention,
California’s  Constifution,
Orepon’s Constitution, and
Washingion’s Constitution,
the Arizona Supreme Cour
settled  om a defimtion.
Relying upon e reasoning
in 4 Wyoming case” the
Arizony Supreme Cournt defined “majority of qualificd
electors™ o mean o majority of mdividuals who were
enfitled 1o vole in that election.

“There is a marked distinction between
o low approved by a majority of the
gualified electors and a law approved by
0 mapority of the eleciors woting
thereon, . . I is all o clear that the
constiution makers knew the difference
hetween a majority of the voles cast
thereon and @ majority of the vore of
qualified electors, ™7

Speaking as a former Chicags precinet captain, il
is 2 daunting 1ask to get a majority of qualilied electors o
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miblzhed by fhie Maricopa Counry Pahlic Defender's Oifice,
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i enlmnes represeriation of our clivnis. Ay apiscms
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S The Defense

Arizona, with its notoriously low voter that their
turnout, will probably never see an
initiative or referendum passed by a
“majority of qualified electors.”

wide i favor of any mensure.  Even in Chicago, an
initiative secking to save the comner (avern Tromm the
wrecking ball (stirring even the dead 1o vode), would have
i hard time meeting the “majority of qualified electors™
test, Arizona, with its sotorciousiy low voter turoout, will
probably never see an initiative or referendom passed by
a "majority of qualified electors,™ AL the Novemnber 1996
election, Prop 200 pessed by a nice margin, but not nearly
cocugh o make it immune from repeal or amendment.
Thus, the Arizona Legislature i the poarer (0 amensd.

Legislaors,  claiming
legislation
implemented  the “spicit”  of
Prop 200, amended several
seciions. [n reality, it was more
of an  exorcism  than an
implementation! House Bill
2518 and Senate Bill 1373 potied Prop 200, But do oo
fear! The kegislaure's changes are an hold,  Flow can this
he? The answer is the power of the referendunm.

Can the People Tell the Legistuture to Take a Hike
Along with Their Amendnmenis?

The people can, and they did!  The Arizona
Constitntion  reserves two legislative  powers for the
people. The first is the initiaive power” and the second is
(he relerendum power.” Initatives are used to propose
issues and get them betore the voters.  Belerendums ane
used by the legislature or the voters to have measures,
already enacted by the lepislature, reviewed, with approval
or disapproval by ihe voters,  In order o force a
referendum on o measure, ooy Ove percent of the
qualified electors need 1o sign petitions. The referendum
can be Tocused on any

Teasure, or iem, scction or pan of
any measure, enacied by the legislaure,
excepl for emergency laws necessary for
the preservation of the public peace,
health or safety, or for the suppont and
mainienace of e departments of the
Sate  Government  and State
Institutions; ., . ™™

Reterendum petitions must be fled within ninety
days after the close of the legislative session.  In this case,
twior pelitions were [led on or before the July 20, 19497
deadline, which was ono day before the legislalure's
amendments 1ok effect,

The petitions, calling for a relerendum on Senate

Bill 1373 and house Bill 2518, were accompanied by the

required number of signatures, Once again the people will
voie on Prop 200, This time it will be ag the peneral

{eomi. on pE. 3
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clection in 199, Undil that election, Prop 200, as passed
by (he voters, 15 sull m effect!

Is There a Motch Group?

Interestingly cnough, a question was raised ghoud
the possibility of 3 notch growp of defendams! This would
wonceivably be those unlucky defendants who commitied
u Proposition 200 crime afier July 21t (effective daie of
Senate Bill 1373), bur before the formal announcement
thai the referendums would take place. Wormied! Don't
bl There iz a rexson for the requiremey that referendum
petitiong be filed within ninety days afier the end of the
legislative session. A properly filed referendum petition
has ihe effect of wiling the enactment of the tarpeted
legislation.!' Therefore, the coverage of Prop 200 never
lapsed, sor has @0 ever been effectively amended or
overraled.

Retroactive Application

I March 1997, Maric D¥choso-Beavers, Jennifer
Wilmodt, and myself filed a special actaon in e Courr ol
Appeals  Dhvisiom  One,
mbdressing the following Prop
200 Issues:  retroactivily,
incarceration as an  initial
condition of probation, and
the effect of historical priors
on Prop 200, Unfortunately,
the Court decided that Prop
200 did not apply o persons
canvicted after the effective
date, but only applicd
crimes conmmitied after the effective date.” Because our
petitioners committed their crimes before the elfective
date, they did not qualify for Prop 2000 treatment.  The
appellate court did not address the other two issucs
concerning incarceraiion and hisorieal priors,  Several
arguments which we raised regarding the above two issues
e sed oul below, The decision whether or nof 1o file a
Petition for Review is nnder consideration.

statutes.

Is Incarceration Available as an Initial

Comdition of Probation

The answer is no!l There are three very poweriul
arguments that seem o dictate against incarceration as an
inidzal term of proban, The firso is the analogy that can
be drawn between Prop 2000 and the Domestic Violence
Statute. The original Domestc Viclence Statute, AR5,
& 13-360100), sct out an emdire scheme for the disposition
of cerfain eligible offenders. 1t provided for a deferral of
e eniry of a judgment of guill while i defemdant was on
probation. It provided for counseling and diversionary
programs, 10 the person viofaed probadion, the coun
could then enter 3 judsment of puill and proceed o

Jor The Defense

[The appellate court] rejected the state’s
argument that a judge would always retain
the ability to impose an initial period of
incarceration as a condition of probation
by way of § 13-901, the general probation

senlencing, as in any other revocation of probation
procecding.

In Srare v. Sy, the defendant was sentenced o
probation and an inital period of incarceration umder 13-
I0IG), Sirmy appealed his term of incarceration.  The
appellate court, in ruling for Sicny, found that, whether or
mot Sicny had been convicted (judgment of puili being
deferred), was nor relevail o s determination.  They
novied that § 13-3601 was a specific statute enacted by the
legislature 1w deal with domestic violence,  The siatute, in
selling oul an entire scheme tor the disposition of certain
cligible offenders, was silenr concerning jail as an initial
condition of probation,  In resolving  the assue of
incarceration in favor of Simy, the appellate court resorted
tor rules of statutory imerpretation. It rejected the stae’s
argument that a judge would always retain the abilioy o
impose an initial period of incarceration as a condition of
probatton by way of § 13-901, the peneral probation
statubes. Instead ey found that the sanele was ambigoons
regarding initial incarceration amd was susceptibie o more
than one interpretation,  Therefore, the rule of lenity
applied, and any doubt should be resolved in Twvor of the
defendant. Because  the
Domestic Yiolence Statute dad
ol pilorize a jail term as a
condition of probation, Sirny's
jail term was vacated,  The
court further held that, it the
legislature wants o include a
jail termoas a condition of
probation, "it must say 50
unmistakably,™" Curing the
problem,  the  legislamire
amended § [3-3600 in 1991 by inserting the language,
“mncarceraton of the defendant in a county jail.”

The similarities between the ornginal Domestic
Yiolence Statuie and Prop 2000 are siriking,  Prop 200, like
the staiule in Sievy, €05 ol an eire sohene for the
disposition af certain eligibie offenders. Under Prop 200,
eligible offenders are those defendams charged with a first
or second offense of personal use or possession of
marfjuans of confrolled subsiance, Prop 200 docs not
create a separate substantive offense for which punishinent
can be imposed. Tt merely dictates the sentencing Oplicns
available, The same was true for the original Domestic
Violenoe Statute. Addiionally, hike the onginal Domestic
Violence Statute, Prop 200 35 sileot  concerming
incarceration as a condition of probation,

Under Prop 200, in order 10 reccive jail as an

initial condition of probation, the legislature will have 1o
specifically provide for it

(Codil. o pg. &)
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The second argument thal suppors the theory that
Jjail 15 unavailable, as an initial condition of probation,
arises out of Prop 200, § 13-9001.00 E, Under this
section, defendants who  violae  probation st be
remstated, and some additional  comditions  may  be
imposed,  But sanclions for violating must be shory of
Icareeranion.

IT incarceration 15 not available s 2 sanction afier
a person has violaled probation, then it would be contrary
o bogke to conclude thar it is avaitable prios o a violaton,
as an original condition of probation. . If this were true,
then effective representation would be to el a clien who
recervesd delerred jadl and probation, not o report o their
probation  ofticer, thus veolading probation,  Upon
violation, the client could pot receive a jail sentence, Thiz
15 o brzarre result and obviously nol oo inteaded by the
VOHETS.

speaking al the voters" intent, one feeds (o ook
al the Analysis by Legislafive Council, which was
distributed 1w the volers
before the election, as part of
e imitiative pamphlet, In
paragraph thiree, it
specifically  states  that a
person who s sentenced 16

rime in jail or prison. That is
prety clear legislative intent!

IF you have a client who reoeives jail as an initial
coudition of probation, in a Prop 200 dispositon, file a
memorendum or special action amd feel fres (o wse our
ATERITENIS,

Historical Priors
(T words: who cares!)

Historical priors were addressed by Jennifer
Willmott in her special acton, 17 the priors are nol for a
vipdent crime, as defined under § 4 1-160:_ 144B), and this
i5 not your client’s third conviction for personal possession
or use of a controlled substance as defined m § 36-2501,
the number of priors is immaterial.. Prop 2000 amended
Title 13, Chap. % § 13-901.01 to read:

A, Nomwithstanding any law o the
condrary, any person who is convicted
of the personal possession or use of a
contriled substance as defined in § 36-
2501 shall be eligible for probation,
The court zhall suspend the imposition
or cxccution of sentence and place such
person on probation.

far The Defense

[A] defendant who has previously been
convicted of a crime that does not result in
automatic exclusion from Prop 200, answers  from  the courts
probation does not serve any  should be included in Prop 200 and
sentenced accordingly.

This means that the enhancement provisions of §
13.60 that deal with historical priors do not affect
probation eligibility in o Prop 200 case.  Prop 200 is
specific when addressing the issue of what type of prior
felony convictions will exclede a defendant.  Specific
exclusion of certain delendants necessarily includes others.
This is the doctrine of exqprrectio uRis esr excliisio alierius,
As applied o stauiory construction, i “means that the
expression of one or more items of a class, and the
exclusion of other itermns of the same class, moplies the
legislative mteat o exclude those items not so included. "™
Using this doctrine leads 1o the conclusion that a defendant
who has previously been convicted of a crime that does
ot result in automatic exclusion from Prop 200, should be
included in Prop 200 and sentenced accordingly, Tt
doesn’t matler how many priors the chent has.  Make
sure, however, that you look closely at the nature ol vour
client’s priors before deciding they qualify for prohation
uinder Prop 2041,

Conclusion

The volers will once
again be voring on Prop 200 in
Movember of 1998, Perhaps

before then, we will have soome

concerning  the  i=suses of
incarceration  and  histerical
[iriors, Obviously  the
epislature muigjudged te intent
and resofve of the clectorate o change the direction of
Arizona's war on drugs.  Hopefully, the courts waon't do
the saime!

(Bee aitached Sentencing Memaorandum
wrilten by Buss Born and Jeremy Mussinan)
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FROM THE PHOENIX DESK . . .
JUVENILE DUI: JAIL'S NOT JUST FOR
GROWN-UPS ANYMORE

e e ——— e —————

By Gary Kula, Execufive Thrector, Citv of Phoenix
Pulslic Defender Contract Administrators Office

As of July 21, 1997, juveniles stopped and
Charged with DUI are being treated and senienced predy
moch the same way a8 adult offenders. The new staules
represent a drastic change in philosophy as o the
treatment of juveniles who are adjudicated delinguent for
DUL Tradionally, emphasis had been placed on the
education of juveniles as 1o the dangers of drinking/taking
meedications and teen driving.  As part of this rehabiliative
process,  juveniles were  required 1o complete an
aleohol/drug sereening along with any Follow up restment
which was deemed appropriate,

Somewhere along the way, our legislators el that
it was imponant that juvenibes subconatically spend time in
custody in misdemeanor DU cazes, regardless of their
age, the focts of the case, or
their  law-pbiding  history.
Mow, as outlined below in the
Title & and 13 amendiments,
Juveniles will spend the same
amount of fme in custody as
adults 1 DU cases.  The
only  difference being, the
time spent in custody for 4
first offense will he a2
Juvenile  detention  center,
while second time offenders (30 days) and those charped
with Aggravated DU will constructively spend their time
in exther a juvenile detention center or the Department of
Juvenile Corrections.  The statutory provisions which form
the basis for the processing of a juvenile DUI case are
spread across Tiles 8, 13, and 28, The amendments
found in Titles B and 13 went dwto effect Tuly 21, 1997,
while the provisions outlined in Tite 23 will ol go inio

effect unil October 1, 1997,

law-abiding history.

TITLE 8 AMENDMENTS
AR5 4 B-249 Disposition of Offenses Involving Driving

or Being in Actual Phvsical Control of o Moot Velilche
While Under the Influence of Intoxicating Lagquor o Dirups

Jor The Defense

Somewhere along the way, our legislators
felt that it was important that juveniles
automatically spend time in custody in
misdemeanor DUI cases, regardless of
their age, the facts of the case, or their

AL A juvenile found delinquent for violating 28-
692 shall be incarcerated for 24 consecutive
hours.

B. If a juvenile is found delinguent fora secomd
offense within sy meonths, she shall be
incarcerated for thirty consecutive davs that shall
b served in a juvenile detention center or in the
Department of Juvenile Corrections,

L. A violation of 28-697 {Aggravated TN will
resull in the juvenile being sentenced pursuant to
28-697. However, the incarceration will be at &
juvenile detention center or the Deparment of
Juvemle Corrections

D The court shall order a fine of $100 - 5500
plus surcharges. The count may order eighty
hiours of community service.

E. A prior offense is deicrmined by the date of
coimimission of an olfense, irrespective of the
sequence of the time of commission.

F. The court shall order alcohol or drog
sereening.  The court  meey
order the juvenile w obiain
further education or treatment.
The juvenile will pay the cost
of  screening,  education of
treatment onless  the  coort
walves partial or full cosis,
However, the courl may order
a parent of puardian wopay
these costs,

*EEffective October 1, 1997 any references o
2B-602 will change to 28-1381 and 28-647 will
change o 28- 183§,

ALRLS. § 8-222 added subsection D which allows a court
o procesd on a juvenile matter after the juvenile erns
eighteen years of age without the filing of a now Arzona
Traffic Ticket and Complaint Form or complaint,  This
eliminates the current practice of the State in dismissing
amd refiling charges afier the juvenile mms eighteen on
misdemeanor, peity offenses or civil tralfic viclagons,
The staiute provides:

[ I a juvenile reaches elphieen years of age

during the pendency of a delinguency action in
(cont. on pg. b
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any courl m this stwe, lor an oact that, of
commitied by an adull, would be a misdemeanor
or pidty offense or a civil talfc violation, the
couri shall transfer the case o the appropriate
adult court, together with all of the original
accusatory pleadings ad other papers, documenis
aind bramscripis of any estimoday relating o the
case, The adult court shall then proceed with all
further proceedings as if a Uniform Arizona
Traffic Twkel and Complunt form or a cormplant
alleging a misdemeanor or peity offense or a civil
tralfic violoion had been filed with the adull
count parsyant o section 13-3%03 or the Arizona
Bules of Criminal Progcedure or the Rubes of
Procedure.,

ASSORTED TITLE 13 AND  TITLE 28
AMENDMENTS AFFECTING JUVENILES

AR, § 13-501 Juvenile Transter to Adult Court
Al huveniles 15
years of age or
older shall be rried
a5 an aduli whi
COmmil the
following offenses;
Apgravated DUI,

By Juveniles |4

yvears of age or

oslder may be charped as an adull by the County
Attoroey, i they commit amy of the {ollowing
olfenses; Ageravabed DU, 28-607

ARLE, 88 28-445.00 & 28-3320 Suspension of License
for Persons 18 Years of Age
#.3) The license or privilege o drive of any
person under 18 years of age shall be suspended
for a conviction of criminal damage under 13-
1602, A5 or similar clty of town ondinance

A RS, B8 28-697 and 2B-1838 Agpravated T
A1 An order of 4 juvenile court adjudicating a
person delingquent is equivalent o a conviction,
for the purposes of this paragraph, in calculating
 3rd or subsegqueent convieiinn within G months.

Mow that these adjudications resalt dn mandaory
detention time, mandatory suspensions counl as praors Tor
purposes of mandatory seniencing enhancement.  This will
result i numercus legal challenges and argoments in
support of the demand for a jury iral, Perhaps the hest

Jor The Deferise

The result of these changes is that, more
than ever before, the most important stage
in death penalty litigation is the first stage:
bl pretrial preparation, mitigation

’ investigation, trial, and sentencing.

challenge will come in the case where a juvenile turns 14
in the middle of their DUT weial,  Certadaly, i they are
poimg by starl punishing kids as adults, they need o starl
thinking about protecting their rights like adulis,

L |
T ———— e . . e s T—
MAJOR FELONY GROUP TO BEGIN

IN OCTOBER
e S S ey i 2 e S

By Jim Haas

Senior Deputy Public Delender

On COeiober 6, 1997, the MOCPD Major Felony
Groug will begin operation, Emmet Ronan  and Brad
Branskywill be the group’s first attorneys.  Pam Davis,
Ciroup A’s client services conrdinator, will join the growp
a% 4 capdtal mitgation specialist, A third attormey will
likely be added m January or Febroary, TH9E.

Thiz  group is  being
created  ino response i the
dramafically  changing  death
penally enviromment.  Last vear,
the Antiterrorism and Effectve
Death Penaliy Act hecame law,
limiting post-conviction reliel for
those sentenced to death.  The
Arigona  Supreme  Court has
adopied  stnct pew rules
poverning minimum qualifications for capital trial counsel,
which will take effect on January 1, 1995,

The result of these changes is that, more than
ever before, the most important stage in death penalty
litiration is the first Slage: pretnal prepacation, mitigation
investigation, trial, and sentencing. The duys of relying
o tee appellate and federal couns o provide a safety net
nre oVer.

Oher office’s reaction 1o this new environment has
heen the subject of a great deal of discussion o the lasi
year, It is ¢lear that we must give attorneys who handle
capital cases more tme and tesources 1o devode 1o these
cases, Most of the larger public defender offices across
the country have addressed this problem by creating a
major felony or capital defense unit, In Marcogs Conty,
the Legal Defender’s Office and the Office of Courl-
Appointed Counsel have been largely soccessful in
secomplishing this goal by designaiing some atlorncys as
“major felony™ attorneys. Last May, a group of senior

(cont. on pg. 7
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artorneys from our offiee, e Lepal Defender’s Oihice,
anil the Office of Couri-Appointed Counsel recommended
thar we create 3 major felony wnit.

Cases

AL the outsel, onby Tirst degree murders will be
automatically assigned to the Major FPelony Group.
Llltimacely, we will use the definition of “major felony”
that is presently emploved by the Legal Defender and
CCAC: all first degree murder cases, and any other case
that 15 expected o take more than PO0 hours of atiormey
time. Other types of major cases will be added luter, as
needed, and will be wransferred 10 the Major Febony Grroup
when it s defermined that thiey will fake aver P00 hours,

Homicides ihat are not  first degree  will
presumptively stay o the tial grouaps.  Tral proup
atiorneys will sceond-chair major felony attorneys on
capilal cases. This will epable twial group atorneys
confinue their involvement in
capital cases, and w0 develop
the skills and expericnce
necessary oo meel (e
qualifications for appoinimen
a5 bead counsel m capital cases
in the future.

[t is anticipated tha
major felony atiomeys will hawdbe approximacely fifieen
b TWEnLy major cases per year., This is roughly eguivakent
o the chseloads handled by the major felony attormeys
the Legal Defender’s Office,

Altormeys

To be pszigned 10 the Major Pelony Group, an
utbormey must qualify as lead counsel i capital cazes wider
fhe rules adopted by the Arizona Supreme Court.  The
new rules provide that, o be eligible for appointment as
lead counsel, an pitomey Tmast:

(1} have practiced in the arca of staie
crimimal  litigation  for  five  years
immediately preceding the appoinbmeid;

(2} have been lead counsel inoa beast
nine felony jury irials that were traed 1o
compleiion, and have heen lead counsel
of co-counsel mnoal beast ome capital
murreker jury triaf;

(3} be fumiliar with the American Bar
Associanion  Guidelines  for  the

for The Defense

Appaintment and  Perfonmance af
Connsel in Dl Penalry Cager, and

{4) have attended amd  soccesstully
completed,  within - one year  of
appointiment, al least twelve hours of
relevand  training  or  edocational
programs in the area of capital defense.

Major felony attorneys will work in the oroap for

a minimum of three vears, b must roiwe ol in no more
than Nve vears. Thes mandatory  rodation, and the
cxpected prowih of the group, will give trial group
attorneys a reasonable opporunity to join the growp afier
they become qualified. The lest group of magor felony
atbormeeys will rotate out on a staggered schedule, o avoid
all of them rotating out at the same time.  If a2 major
feloay atlomey wanis o rotate out before the expiration of
three years, every effort will be made 0 accommodate the
regueest, A major felony attorney who rotates ool wnll
return o his or ler former

division and/or irial group, if

[The tasks of the litigation assistants] area  Posible
unigue combination of office aide,

investigator, second chair attorney, initial
services, client co-ordinator and secretary.

For the time being,
major felony attormeys will
siay in their existing offices,
amdl  will work with  their
existng SUpPOFT siaff.
Eveniually, consideration will be given to locating the
entire Major Felony Group together, including stalf, with
the exception of at least one atrorney stationed in Mesa.

Major felony attorneys will not receive additional
compensation for the assipnment, Mo felony aiorneys
will be higher level attomeys whose job descriptions
encompass service n this type of special unit as 4 normal
part of their duties. n

WHAT DO YOU DO? or A DAY IN THE
LIFE OF A LITIGATION ASSISTANT
e ——— e o —

By Joyee Bowman and Angela Fairchild
Maricopa County Public Defender Litigation Assistants

Editor's Note: Witk the recent expansion of our litipaion
assistant program into Grogs A ond B, and soon inte C
wee decided fo ask our oviging! two Tigofion assisians
{from Geowgr D) alont their expeviences and suggestions
o fewe e fricd attormeyy ana 0 PQIton aEsisons oen
{coni. on pg. 8

Vol 7, fxsue ¥ — Page 7



prodiectively foin fogethier on certaln types of cases. Jovee
aerd Angela set the tone and quickly demonstrated what a
usefind resoiirce hese paraprofessionals can fecone, when
they pileded our original comcept hack In Saneary of [O%%0,

Allormeys often ask us the guestion, “What do
vou do?” It is almost as though we are alien beings and
00 ofg i gquie sure why we aee bere, Or, large amounts
of discovery and evidence are dumped either on our desk
or, I e cases, on the floor with the sdmonition,
*Ohrganize this and | don’t care how you do it Just have
i doaie by such and such a date.” This 15 the world of the
litigation assistant in our office.  You name it we do il
If we don’t know how, we soon learn what needs o be
dune.

The litigation assistant does have o peneralized
o description, a5 all county positions do,  But, in roch,
our tusks are g uneque combination of oflce ade,
investigator, second chair atiorney, initial services, client
co-ondinaor and secretary,  (Meither of us can tvpe and
we have concluded that it is
a defimite plusly We alao
shore some of the legal
clerks dufies, 1 that we
can do legal research, but
oir emphasis & o0 mon-
fegal, wopical rescarch: and
writing, such as shaken
baby syndrome, medical
uses of marijuang, and sexwal propensity rescarch., Our
tvpical duties are listed as  tral  preparatcn  and
organization, gathering and organizing docomentation,
development of irial exhibits, interviewing and preparing
clients and winesses for irial testimony, summarizing
discovery amd helping in jury selection,

As our office has grosam over the vears, the types
of cases bave grown, nod only in momber, but in
seriousness and complexity,  Many mmes oor office and
the assigned atomeys are il equipged to handle such cases
hecanse of time and resource restraings. At this point in
tirme, the ltgation assistant can becomne an invaluable aide
and ally. We are wsually assipned specialized types of
cases that are class 1, 2 or 3 offenses, sex crimes, crimes
apainst children, high profile cuses wwd those cases tha
have voluminous amsounes of discovery.  In durm, we have
a lower case load than the attomeys and can spend many
more hours on any individual case as needed,

OK, vou are sill asking "Whai can you do
specifically for me?”  To bepin, we boh ke 1o be
assigned a5 soon as possible.  We feel the sooner, the
better, even before e discovery hegins to come in.. Our

fior The Defiense

OF course, in reality, the attorney and the
litigation assistant relationship has turned
into a close and trusting collaboration,

first step 15 0 bepin to read evervihing.,  As we read, we
hegin i get a definite “feel™ for a case, which we then
discuss with the attornev.  Included in this siep is
listeming, viewing and summarteng all of the audio and
video tapes. Onoce we know how the case is going o
develop, we then decide on how best o organize the
material, including witness, police officer, scene, lab
reporis, finger prints, awiopsy, cte. During this process,
wit usually learn every degail of the case and can discover
the missing reporis amd other discovery, such as photos,
dingrams, maps .

During this readingforganizing siage, the case
becomes “ours”™ versus “yours,” O course, in reality, the
aliorney and the lgation assistant relutionship has wrned
iney a close and trusfing collaboration, 1t is always best (o
keep vour assistant informed of any new aspects to the
case; we feel strongly about our cases and do not like (o
lose auymore than the atlorney does!

Within this organizing amd summarizing stage, we
have developed VALTOLS
iechniques of the rade. We have
learmed bhow o make warious
tables 1o organize evidence, lab
reporis, finger prints, and witness
lists amd descriplions.  We can
prepare disgeams and exhibits for
trials, as well a5 jury notetsooks.
The organization of cases is up to
the sitomey. We koow each of you has a different siyle
and we will custom-design your case o fit your needs. 1f
you prefer, we have our ocwn sdeas on bow Lo organioe and
maintain a file. For cases that have large amounts of
dizcovery, we will give vou an mdex of ow evervihing is
arranged.  You can count on us o know where every
piece of discovery can be locaied, We feel that, for us o
b most effective during this pretral prepacaiion, we need
{and like) o attend most, if ood all, court dates, wiliess
interviews, case mectings, and anything you feel is
important, 5o please, keep us apprised.

Al trial we can assist with jury selection, keeping
motes, finding dizcovery, and tracking specific exhibits,
M only have we helped al teials, but we alsoe have hoeen
involved in ather types of hearings. We have done work
for mitigation bearings, suppression hearings, spocial
actions, Frye hearings, Dessauraull hearings, etc.  In
adclitkon, we have worked directly with expert witnesses im
preparation for tese hearmgs,

Omoa more personal side, we add a ditferent

perspeclive o our cases,  We both have social science
{conl. on pg. ¥
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deprges and can add a separate and distinet viewpomni all
ol our com; we do not think like cither a lawyver or an
investigator,  Sometimes thiz can be useful, especially
wihen the atomey, investgator amd the bitieation assistont
work together as a team.

|

R e — e ———————
COMPLIANCE FACILITATION:
ADULT PROBATION'S NEWEST

PROGRAM
s . e ——

By John Wertsching
Maricopa County Aduli Probation Officer

Ediror's MNore: This aricle i3 reprinced from Maricopa
Coumty Adult Probation's second guarfer brochiere, A
Bricl Updare From Adult Probation. ™

In an cffort to reduce the momber of probation
cases relurning o court for probation violations, the
[Probation] Department  has
bepun an  offender/probation
officer mediation service mumed
“Comipliance Facilitation.™ This
program uiilizes the skills of a
professional, volunteer mediaior
from the Court's Dispute
Resolution Office.  Coses that
meel eriteria for a petition
revoke probation are staffed with
the umit supervisor  and, i
appropriate and no new offense has oceurred, the case s
submitted for mediation

A zession with the offender, probation officer,
probation supervisor, and mefiaior 15 then held, and che
offender is empowered to decide what is needed © avoid
court action and [ulfill their end of a behayioral contrac.
After completing  the Facilitation  Session, the  wno
supervisor makes regular follow-up checks with the officer
o paupe sucoess or fatlure of the Gailitation.

Thoaeh sfill oo early to fully measure the success
of the program, it does appear to show some merit. To
date, eight {8} sessions have been completed with only two
cases resulting inoa petition (o revoke probotion,  Por
further information, please call John Wertsching al
2681254, |

for The Defense

In an effort to reduce the number of
probation cases returning to court for
probation violations, the [Probation]
Depariment has begun.an At the [
offender/probation officer mediation
service named “Compliance Facilitation.™ crimses. & violation of

e e e ———
SELECTED 9TH CIRCUIT OPINIONS

By Lowise Sioark
Deputy Public Defender - Appeals

United States v. Collins, 1997 U5, App. LEXIS 16977

Supervised release in the federal svstem iz akin o
cormmunity supervision, bui with significant differences.
[t follows & prison semience, but dogs nod represent i
carly release from that sentence. Violatons of superyised
release carry different periods of additional prison andfor
supervised release, depending on what the violation was,
the catepory of crime ibe defendant was originally
convicted of, and hisher criminal hisiory.

Two defendants appeaked sentences imposed for
violuting supervised release combiions.  Each one was
originally senfenced tooa prison term with o specifed
pertod of supervised release 1o follow, Each vinlated
supervised release and had their release revoked. Each
was feen given a new prison
sentence . with  another
specificd period of
supervized release o follow,

appellants commitbed  their

supervised  relesse  could

result im 1) the period of
supervised release being extended, or 2) the release heing
revoked and a prison term imposed, or 31 hame arrest.
The law did not allow a combination of more supervized
redease amnd a prison term. The low was amended o allow
imposition of both additional prison and  additional
supervised release after a violation of supervised refease.

The applicaiion of the new law o these
defendants, imposing both prison and supervised release
afier commifting an infraction of supervised rebease,
violated the ex pasr facte clause of the constimtion. 1
both applied the amendment o events occurring before it
was enacted, and disadvantaged defendants by making
puanishment for their crimes "maore burdensome™ after they
were commirted,  This newly sanctioned combination of
punishments created potential sanctions that excesded the

feont, on pg. Bl
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maximum of what they could possibly receive when the
original crimes were commuitied.  The new law created the
possibility of repeated cyeles of prison and sepervised
redease not possible before. This coun affirmed the prison
sentences imposed, bul reversed and ordered vacated the
addditional supervised release terms.

United States v, Ooley, 116 F.3d 370 (9th Cir. Cal.
1947)

Choley was on probation for o stite telony, and as
part of probation signed ferms agreeing 0 consent o 3
search of his person, properly, residence, vehcle, amd
personal effects at any time without a warrand, withouat
reasonahle cause when regquined by the probagion officer or
olier law enforcement officer.  While on probaton Ooley
was arresied for hurglary afier a car chase, and hig trock
yielded burglary tools, weapons and amamunition.  Police
then did a warraniless search at his home, finding another
pisiol and bulleis, The state police called in ATF, which
resulted in a federal prosecution lor being a felon in
possession of a weapon and ammunition.  Owoley filed a
medion B guppress the evidence as e result of an illegal
warraniless search not sancticned by his probation waiver
of Fourth Amwadment rights,  He pointed out that the
search was for an imvestigation and nod connesied o
probation.  The lower court denied the modion without a

hearing.

First deciding that federal Luw would contral the
validiey of the warrantless search, thiz courl remanded for
the court o bold an evidentiary hearing. The legality of
a warruntless search of a probhationers home depends on
whether it is wruly for prabation purposes.  Though the
search nesd not be initiated or conducted or supervised by
a probation offscer 1o be a valid probation search, it may
nid be a “mere subterfuge” o allow police 0 avoaid getting
a warrant.

United States v, Garcia-Barron, 116 B 3d 1305 (9th Cir,
Cal. 1997

CAR SEARCH AND 5EIZURE

A Border Patrol checkpoint &5 sct ap 50 miles
north of Mexico i Califormia.  Secondary local roads
provided a way 1o avoid a checkpoint on the main highway
by peming off the main road south of the checkpoing and
refurning once the area was past. The gide roads also led
i several trailer parks and spas, which were mostly
oceupied by refivees who did nod creste tmech wraffic in the
middie of the night. A 3:00 aom. a border patrol agent
deckded to follow a car that twmed off onto the side road
before i reached the checkpoint, The license plate came

far The Defense

back to a rental company near LoA. The preceding days
Iad zeen higher than usual arrests for alien smugeling on
the back roads The agent’s expericnce of tao years was
that the majority of rental cars swopped there were
occupied by soméone found committing immigration
violations, The agent stopped the car although it might
have still been headed 1o the last remaining trailer park at
the end of the road, where it dead ends. The driver, Solis
Gongalez (Driver Oned claimed o be a ULS, citizen on his
way 1o pay a truck drver ina nearby wowen, but he didn't
know the driver’s name or where they would meet, He
had a LS, passport, a pager and cell phone.

While stopped with Driver One the agent noticed
people in a passing van duck down when be flashed his
light at it. Leaving Driver One with no restrictions, the
agent amd a back-up followed the van and stopped it back
ol the highway nocth of the checkpoinl.  The van was
rented from the same rental company as the car, at a
hranch 200 mribes from the first rental’s location.  Inside the
van were 28 people amd Garcia-Barron (Doiver Twao)
spread eagled over them.  While dealing with the van,
Dieiver Oae drove past the agents, obvicusly having not
stopped ot o destination off the muin road, bul having
avoided a portion.  Further records checks had revealed
thar be was a previously depored Mexican citizen and he
wiits slopped and arrested.

DRIVER ONE

A motion o suppress clammed that the stop was
illegal, The Border Patrol needs “reasonzhie suspicion™
o stop a vehiicle, Factors the court conziders for Border
Patro] stops include the area, proximity to the border,
usudl waffic paterns, previoes alien or drog smaggling in
the area, behavior of the driver including  atiempls o
evide law enforcement, type amd appearance of car, the
offier's experience.  This 15 a non-exhaustive List,

Concedimg  that  there was nothing  suspicious
about the type of car, manner of driving or the drver
himself, the court upheld the lower court’s denial of the
midion, a5 e fcmal Oodings were ool “clearly
erroneous,”  Factors proveiing reasonable suspicion were
the time of day, apparent attempt to avoid the checkpoin,
failure io head most of the innocent destinations along the
road, (e officer’s experience in siopping rentals and the
history of smugelmg i the area, amwd the le abou
citizenship.

The arrest was challenged as lacking probable
cause.  This ton was rejected, relying on all the factors
previcusly catalogued, and the Gt that the checkpoing had

(cont. on pg. |1
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proximury of the car rental offiees and coancidence of
being on the same sparsely traveled rosds at 3 aom. also
Buile powards probable cavse thut driver Ome was involved

in smugzlng the aliens in the van.
DRIVER TWO

A moion to suppress the stop was unseecesstul,
The roads were known 1o be used 10 avoid the checkpoint,
the wan was waveling al an bour nod wsual for the
legitimate husiness of the arca, the occupants ducked w
avord being in the feshlight beam, amd the van was rented
from the same agency as Omc's car, which was nearby
wilh commmunicalion equipment, suggesting il wis scouling
for the van, [check Ogilvie 327 Fo2d 330 distinguished in
fostnote]

United States v. Lacy, 1997 1L.5, App. LEXIS 17067
PROBABLE CAUSE FOR WARRANT

Appellant was convicted of possessing  child
pornography based on computer records and images, He
challenged the search warranls and  sefzuee of the
computer, discs, etc.  This motion was denied. The fact
that be had ordered child pormography was insafficient hy
isell o establish probable case 1o believe he possessed it
Information that be had actually downlonded such mages
provided suffwient p.e, that he possessed it at some ime,
Beeause of this information, there was a basis 0 consider
the further information in the affidavit for warrant that
discussed the babir of child pornography collectors o
value it highly and keep the materinl for long periods of
timme, This in trn hetped defieat Lacy™s claim that the four
month old material was oo stale 1o fommn pac.

JURY INSTRUCTIONS

Lacy also arguped that the jury instroclions
riquired  reversal because they allowed o conviction
withoul prool of mens rea and without proof of the
jurisdictional ¢lement, interstate commerce.  The statute

fotcde:

Knowing possession of 3 or mome
books, mapgazines, periodicals. films,
video tapes. or other matter which
contiin any visual depiction that [has
been in, or produced with materials in
interstate commerce] i, 1) producing
such visual depiction involves the use of
a nmunor engaging in sexually explicit
conduct and 2} such visual depretion s

Jor The Defense

been successfully avoided.  The cell
phone, pager, of such comduct.

The government mus prove Knowing possession
of the “books, ..or other matter” and knowledge
Lhnse 1bems contain a visual depiction of 8 minor engaging
in sexually explicit conduct,  Mext the court imerpresed the
words “matier” and “contain”™ as applied o e compater
hard drive, discs and files, What Locy downloaded onto
his hard drive and discs were six picture files known as
GIFs (graphic inferfacs Tormat” used o store swch visual
information a5 phodos), The sovernmeni was
distinguishing  between the hard drive and discs that
comlain the fles, and the GIF fles themselves that contain
the visual depictions.  The court concluded that™matier™
ieanil the hard drive and discs, by commparing this situation
o the way in which a book “contains” pictures.  The
defense wasz, lack of knowledge that the depictions were
on his hard drive and discs, having deleted them,

The instructions merely required that Lacy 1)
knowingly possessed “the matlers charged™ and 21 those
"matters” contained & visual depiction of 4 minor engaoing
in sexually explicit condues,  This instruction failed to
reqquire that Lacy know the “matters” contamed such a
depiction, and was error.

Poland v. Stewart, 117 F.3d 1094 (%h Cie, 1997}

Poland and his brogher elaborately planned the
armed robbery of an armored car.  In the course of the
crime the two drivers were murdered in 1977, Poland was
convicled of some federal charges, then tried in Arizona
for state charges. His first conviction was overiumed on
appeal. He was again convicted and given the death
penalty,  His second sel of appeal and PCRs were
unsuceessful in Arizona state courts.  This opinion deals
with Poland’s appeal from the federal district coort's
denial of his petition Tor writ of habeas corpus, The
decision denying the petition 15 aflirmed.

SUPREMALY CLAUSE

While serving his federal sentences (totaling 100
vears) Poland waz ransferved 1o state cusiody  for
prosecution, and he has remained in state custody ever
since, He argues that the Supremaey Clause, separatson of
powers, and the Fifih, Eighth and Fourteenth Amendments
prevent his execution by Arizona before his federal
senlences expire, The U5, Atwomey Ceneral, on behalf
of e “sovereizn with prionity of jurisdiction” may waive
the right to exclusive custody of a prisoner to a state for
purposes of “vindication of its laws™ in a criminal

{eont, on pg, 12
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prosecution,  The ALG, has setharity 1o leave lam in state
custody, The court does ool decsde whether Poland has
standing to challenge this decision, although it sugeests he
My ot

PECUNIARY GAIN

In 1977 ageravating faciors 0 consider in
potential sentence of death were:

1. Defendant procured the murder by
pavment, or promdse of payment of
anything of pecuniary vilue amdfor

2, Defendant commined the offense as
consideration for receipt, or expeclation
of receipi of anything of pecuniary
value,

By the time of the first irial the only application of these
provisions had been o murders for hire.  Before the
second wial this imerpretation was rejected and  the
pecuniary gain factor was applied o sivations where the
defendant expected o end op with something of value,
pethaps tirough life insurance, inheritance, or by taking
the victim's property.  Poland here claims that a due
process counlerpart o the ex post facta clause prohibits
this retroactive application of the enlarged interpretation,
Thiz argument is rejected, as the currend mberpretation was
nedl unforeseeable and the wording of the statuie gave fair
wamming of the broader comstrection,

REWEIGHING SENTENCING FACTORS

Poland apparently cliams that the  Arizona
Supreme Court did not perform the indepemndent
reweighing of all sggravating and mitigating factors that is
required.  But that Court did set aside one aggravating
fuctor, affirm another, and specifically discussed each of
the mitigating factors Polund cloms exists, amd affirmesd
the death penalty. The reweighing was performed as
Tequired.

DOUBLE JEOPARDY

Poland claims that doubbe jeopardy precludes a
imposition of the death penalty using the finding of
pecuniary gam where the first senicncing judae specifically
found that pecuniary gain did oot apply,  The court was
not collaterally estopped from gither Tindiog that Tactor
present nof reimposition of the death penalty. The failure
oy apply pecumary gam the st time was the result of
error. In addition, a trial cour’s fatlure o fnd tiat an

Jor The Defenge

agpravating factor exisis will ool always be an “acquittal’
of that factor.

CHANGE OF JUDGE

Upon remand after winning the Tiest appeal the
case was assigned o the same trial judge. The couanty
attomey moved o dismizs without prejudice, snyving there
was insufficient evidence o procesd. When this motion
was denbed, a Rube 10,2 c.o.j, (on demand) was untimely,
soo they also moved for a change under Rule 1000,
claiming the judge was hiased. The claimed hasis of the
bias and appearance of prejudice was the denial of the
motion i dismiss.  The presiding judpe reviewed a
transcrips of the proceedings on that motion amd found that
there was oo hostility or prejudice exhibined an the trial
courl's ruling. Opinions formed on the basis of [acls
learned in the course of the case generally do oot shoar
bias or partiality, nor are the judpe’s positions on legal
1H8LCE.

LETHAL GAS

Because of the date of his sentence Poland may
choose gas as g method of execution, or i he does 1o
clioose, lethal injection will be used. He claims that wse
of gas is cruel and wiusual punishiment uoder the Eighth
amendment.  This claim is not ripe, and need never be.
Poland has nod chosen it as a method of execution, and
need oo ever risk execution by this method,  The cour
dives not decide this issue.

LETHAL TMFECTION

Poland claims that the subsegquent (o iz
sentence) enactment of the legislation allowing use of
lethal injection, and giving him a choice of methods
vinlates the ex post facto clause by enlarging the penalty.
This 15 rejected, a3 he need oot choose, and the defaolt
provision will make the choice of injection for him.
Second, the change in the methad of carrying oul the
sentence does nol make the sentence more burdensome,

Podand claims kethal injection is crel and unesual
punishment.  MNone of the execulions he poinis to as
evidence of this were performed in Arizona, nor did they
pze (he protocol used here.  The court nodes s spovile
that there have been Arizona executions by injection and
no elaims of bofched administration,
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Martinez-Yillareal v. Stewart, 118 F_3d 628 (9th Cir.
1997}

Anti-Terrorism and Effective Death Penalty Act
of 199 provisions barring second or successive petitions
for habeas do not apply to a petition raising only a claim
that a prisoner is incompetent 1o be gxecated,  In the
course of a luter proceeding denving other rebel, the court
assured appellami that the competency claim wis not
barred as a second or successive petition.

Appellant, under an Arioona death sertence, filed
for habeas in federal district court, including, among other
cluims, that he was incompetent 0 be execuled.  This
claim was dismissed w/o projudice as prematore.  When
the issue was again before that court & claimed that
AEDPA deprived it of jurisdiction to hear any second
petitions raising compelency o be executed.  This courl

holds that to be ermor, pointing out that a question of

compelency can only be made when execution iz
immiment, obviously after other claims have been litigated.
The language of the et secems to preclude review by
making it impossible to [hgate this issue ina manne both
timely and when ripe.  This court avoids resolving this
problem by Onding a differens label for this claim than
“soeond or successive petition,” The opimon assures Ul
such claims will be considered even i previously
dismissed withoat prejudice or as premature.  The Court
aviids  deciding  that  AEDPA  in  this  sitwation
pnconstiiionally suspends tee writ of habeas corpas a5 W0
competency, although ihe concurrence would make that
finding.

United States v, Beydler 1997 U5, App. LEXIS 18187

Statement of upavailable wilness was oo
admissible under hearsay excepiion as aganst penil
interest where made specificatly 1w help declarant secure
more lemient treatment. The self serving purpose (aints
reliability.  Admission under Pederal Rufe of Evid,
B3 was an abuse of dizcretion and viclsted the Sixth
Amendment right w confromation,

United States v. Makowski 1997 LS. App. LEXIS
20876

Hate crime statute not void for vagueness. The
law provides that one who “by force or threat of force
willfully injures, intimidates or interteres with, or attempls
o injure, nbimidate or inferfere with. . . any person
hecause of his race, color, religion or taticaal origin and
becise he is or has been . . panicipating in or enjoyving
any benefit, service, privilege, program, fucility or
activity provided or administered by any  State or

for The Defense

subdivision thereof™ is guilty of a racially motivaled
asgaul, The “willful™ element eliminates any vageeness
problem.

The victim was born in Mexico of Hispanic
origin. He was jogging i a public park when three bovs
o bicyeles iwice almost ran him down, He shouted for
them i stay away from the track or he'd “kick their ass”™
if they hit him. The defendant was the tather of one of the
hoys, Upon hearing theses facts he sped to the park in his
iir, with his son, and quickly approscied the vicim who
was with his child at a playground area. Defendant began
tn attack the victim while swearing and calling him a
“poddamped Mexican™ amd “wethack.”™ e also yelled
that the victim “should go back to [his] country; white
men were there first; this was a white man’s park; 1701 kill
vou right bere you g Mexican; no stinking Mexican tell
my Kids what to do™ while punching amd choking the
victimm, There were additional somilar words even afier
athers approached, and defendant challenged them o fight
wlse, Defendant appealed the sulficiency of the evidence,
claiming it was insufficient (o prove he attacked with the
specific intent of depriving the victim of the use of the
park due w race, Convietion aflinmed.

Turner v. Marshall 1997 115, App. LEXIS 19433 7-20-
a7 nelson

BATSON ALIVE IN 9TH CIRCUIT for now, anyway.

At voir dire defense counsel struck 2 hlack men
among his 19 strikes.  The state struck 5 blacks in 9
perempiories, leaving 4 black women but no bBlack men
once the jury was seated.  Delense made a Batson
challenge but the trial judge found no pattern of
discrimination and refused woask the sude for an
explanation, In post comviction proceedings detendant was
finully gt a ruling that e had established a prima facie
case of racial discrimination o jury selection, Al the
evidentiary hearing just over 6 years after the fact, the
prosecutor stated she had no independent recall of the 5
stricken black jurors, but was assisted somewhat hy a
transcript and her nodes.

One black man the state struck *possesses all of
the attributes of a classic prosecution juror.” He was an
M.P. i1 YVieinam, married with children, worked for an
acrospace firm, had an in-law with the DEA but indicated
he “really wouldn't want to see” gory photographs. He
spreed e would view them if he was a juror. The state
inquired into this juror’s feelings on the wpic beciuse of
a Tacial expression. The sirike was defended by claiming
that the juror’s “squearmnishness™ was at odids with his
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mulitary background, This was the only excuse proficred
as a nondiscnmimuiory basis of the perempiory.  The court
therefore looked at the rest of the jurors” responses for a
similarly situated nop-mimornity who was ool challenged.
The state did not strike a white woman who “would have
a problem looking at gory piciures . ., [and was] very
squeantizh aboul thal tvpe of thing.”  When asked il she
would or could do osooif selected, this juror =aud she
“probably could but it would be really uncomfonahie.”
When pressed abour the ability to examine such evidence
ghe said *1 guess.”

On the basis of the Batson challenee that should
have yielded at least further inguiry, this court found
racial discriminstion, and gramted o new teial. Packen v,
Elem was mentioned only in a foonoie, poimting oul that
here there was no contemporanecus explanation  and
judicial acceptance of such excuse as plausible and sincene,
aned =0 1y decision o which deference was dwe, The face
that oiher minority jurors were on the panel does oo
salvage a racially morivated sirike.

Perez v. Marshall, 1997 U.5. App. LEX1S 1B186

After bearmg evidence on muliiple counts of robbery
and assault, a stae jury deliberated for one half hour
belore a juror senl oul a fegqueest o speak with the judge,
I camera Bobles, a 20 year obd juror, soid that she had a
reasonable doubt a5 w guilt, bug &l others had voted guilty
and told her they would change her mind, and ane “yelled
at her.”  She described the jurors as “mad at each other
o .o . slressing oul . . o.oupsel.” When the judge asked it
she was willing and able to continue, she sald o, she did
not want to.  The judge explzined a bit about a juror's
duty. Raobles asked what happens if she's a lone holdout,
does she “stick that way?" o which the court answered
ves, if she belicved she was right.  'When Robles asked
“what if I'm wrong” the court suggested she just try o
contimue with deliberations, Robles expressed discomfort
with deciding the fate of someone who could 2o o jail,
and would feel sorry for the defendant even it he was
guilty, but warried that a wrong decision would result in
oller victims, She cried during this discussion.  Finally,
after a break she agreed (o resume deliberations, Shortly
after she rejoined the others the foreperson called a hall
due o unspecified problems.

The jury was excused for the day, except Robles
whao told the court thit one fady was mad at her because
she'd been persuaded o vode puilty, then changed her
mind, Fobles now indicated that she had been prepared o
vontimee deliberaging and had not refused to discuss the
case. She sgreed with a suggestion that she was unable,
emotionally, o continuwe,  The courl excused her for the

Jor The Defense

day without deciding what 10 do.  The next morming the
foreperson was questioned by the judge.  She said that
Eobles had agreed on one count, then changed her mand,
describing the events ax “a very emotional thing . . . no
one could iry o make an intelligent decision . ., dealing
with somebody . ., in pleces,” She did ool thiok the jury
could continue with Robles. Eaobles hersell sull sanl thar
she would continue althoogh she did oot want o ad 3t
wionld be very cmotional.  The judpe noted, afier Robles”
departure, that her physical appearance revealed an
“emotional wreek . . . lentalive. coerced, willing 1o do
what she is forced to do | . . emotionally oot of control.”™
He then excused RBobles Tor good cause, under 2 Califormia
saie, and substifuted an alternate.  Deliberations started
ower, and resulted in five goafty verdicts and some ather
hung counts. The defendant’s objection o her removal
and his motion for misirial (rather than sehsimon of the
alternate) were denied.

The California law allowing for removal and
replocement of o Jurer for pood cauze 15 constitutional on
its face, and there was good cause demonstrated,  Nothing
in the record suggestod that the dismissal was motivated by
the juror’s inclination o acguit,  The Low and actions of
the count did not violate defendant’s Sixth amendment
right 1o trial by an impartial jury. The dissent has some
good [anguage and arguments suggesting that where the
juroe™s disability to continue is caused by her opinion of
the evidence, and all parties know whao s the holdoa for
acquittal, the removal of that juror and continoation of
deliberations sugpest w0 the rest of the jury that the coart
suppornts the majority position. {(And all this before
Symingion's fiasco)

United States v. Hay, 1997 U8, App. LEXIS 21864 §-
19-97
RECESS OF TRIAL, HEARSAY

Hay designed, ran and sdminisiered health benelit
plans. He made false claims to customners regarding the
extent o whiich be msured the Tunds available 1o pay any
claims. He also sccured false representations of an
insurance company, CBL, o present to selecied cusiomer
of his health plans.  The president of the msurance
company gave such false assurance of full coverage (o e
stale apency that began investigating Hay's business,
thereby stalling the investigation for a while. Eventually
the investigation resumed, causing CBL to close and Hay
i file bankruptey for his company. He was indicied on
seven coumnts of mail frawd, with the pressdent of CEL as
codefendant in five counts.

{ooni, on pg. 15y
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Their joint irial began on Fel, 28, 1995, with the
parties expecting © end on April 28 that vear, including
numeroas breaks for other court business. Sometime in
April one juror was excused for injury, leaving one
aleernate. O May 30, 1993 the codefendant"s motion for
direcied wverdict was granted as o four of his five counts.
The nexr day the judge commented on the slow pace of
Hay's direct eramination and his lawyer's lack of
organization, and ordered the defense to finish direct in
2% hours on the next tcial day, June 6. The cour
received nofes indicating teo jurors had scheduling
conflics because of the unanticipated length of the trial.
O juror would be gome from June 21 -July 7 and anotser
from July 11 to July 25. The judpe expressed concern that
ithe trial would lose o many jurors.  The codefendant
agreed o proceed with eleven jurars if necessary, amd o
waive his closing aropument 1o save lme and avoid a long
recess, The govermment agread o having cleven jurors,
Hay would not stipulate (o eleven al hal Hme.

In rmid Juenses the judpe sugaesied e need W0 recess
i the secomd week of Angust, Hay moved for o mistrial,
which was denied. On June 20 Hay announced his
willingness to waive one juror.  The judge decided 1o
recess anyway, The recess spanned June 20 (the close of
evidence) o August 7, 1995, Ch the laner dae trial
resumied with closings,  The jury deliberated for 5 dayvs,
hung on the retnaining count against the codefendant and
one of Hay's charges but convicted Hay of 6 couns,

The unprecedented length of the recess presented
a “probability” of prejudice “mbecently lacking i due
process” (ag opposed 0 3 showing of acual prejudice
usually required}.  The recess created a danger that some
relevant matters in the complex, techical evidence was
forgonen, and of improper oniside influences. 1t was an
abuse of discretion o order the recess, and required
reversal.

The court also would have reversed one count on
improper admission of the codefendant’s hearsay against
Huay. An investigator testified than the president of CRL
admitted 0 an investigator that he wrote the [alse leter
assuring that CBL fully insured the funds “because Henry
Hay asked me 10" Hay objected al this point, and asked
for u limiting mstruction 5o thal this would ne be
admiszible as to Hay, The objection was overrubed, and
no admonition given,  This was reversible error, not
harmless error on the count involving this false statement.

o The Dhfense

United States v. Rwdberg, 1997 U5, App. LEXIS 21198
B-12-97

Rudberg was one of at least nine people charged
in a meth conspiracy. AL the stant of oial his anorcney
disclosed in opening that rumerous witnesses had made
deals amd were geiing a benefll from cooperating with the
prosecution under a federal rule 35(b).  This male provides
that upon government mation after sentencing, he court
can reduce o seflence 0 refum lor “substanial™ assstance
i the government. This assistance 15 penerally provided as
part of an agreement, ol on spec, or oul of the goodness
of the felon's beart, The federal agent professed o be
unsure of how this rule worked when asked by delense
counsel,

On redivect the agent testified that information
provided by certain witnesses (the Macses) naming
Rudberg as the supplier did in fact consgitnie “suhsiantial
assistance” and was “very accurate.” Two other
cusiomers festified under granis of immwnity,  The
proseculor propounded question for four “co-defedants”
that established their cooperation and assistance, and
bolstered their credibilivy.  In this method they lestified
that: they had entersd Into agreements to provide trutblul
testimony; they would get a reduction in sentence i
substantial assistance was given; the motion 106 reduce
senfence depended on truthful nformation: each had
received or siill was awaiting such redoction.  One
testified w a previous unsuccessiul atlemgl o ger a Rule
35 reduction on an unrelaied sentence thal fEiled becanse
he was oot fully truthful then, He had “learnfed] a
valuable lesson, ., . That the truth’s poiog o come oat.
. .. And Iying just wasn't going to get me anywhere,”
None of these comments were objected to. In closing the
prosecutor admitted that o begin with there was a weak
case against Rodberg for the conspirncy counts.  He
explained how Rule 35 is a wal that makes people like the
witnesses give up the key o comvicting dope dealers, and
argoed they “came here o tell you all about the drug
conspiracy, . . . [Clame here 1o el voo the truth, . . .

The court had 1o determing if vouching cccurred.
The court found almost every factor sel ol in prior case
law pointing o the existence of prosecutorial vouching
pccurred bere. The testimony and arguiment inferred thar
the prosccution and courts in fact verified and monitoned
the tnhfulness of these witnesses, and they had been
found truthful. The prosecutor’s personal opinion was
expressed, the vouching infected the trinl from the outset,
e witnesses mvolved were critical o conviction, and the
vouuching bolstered therr credibility.  Adthough all but one
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witness' credibility was effectively challenged by cross
expmination, the vouching did materially affect the jury's
ability 1o judge the evidence mpactally. Because there
were no pbjections the review stamdard was “plain crror”
or “highly prejudicial error affecting substantal rights.”
The convictions were reversed.

Faleone v, Stewart, 1997 LS. App. LEXIS 21485 5-14-
LU

Falcone entered mwo guilty pless in Maricopa
County Superior Court, apparently simulinneously, on two
unrelated cases, The plea in case Mo, 1 stipulated lifetime
probation and no prison.  Case No. 2 had no sentencing
stipulations. It appears that the judee confused the
intended sentences for he imposed prison plus probation
on Case #1, and probition on Case #2,  Falcone filed,

then wizely dismissed an appeal of the seotcnee of

probation.

In the appeal of Caze #1 the sentence was found
illegal, the appellate court held thal the cases were
consnlidaied for sentencing purposes ond remanded for
resentencing i both,  Falcone was then sentenced o
probation in Case 1. and ten years DOC plus probation in
Case 2, reversing the sentences originally imposed. (It
appears thal Faleone secured relief on state appeal from
two plea agreements by winoing o new  sentencing
proceeding.  Faleone then challenged the subsedquent
sentencing apparently by PCR, appeals from a plea being
abalished in the meantime,) On habeas the federal distract
court alfirmed amd held that the pleas were “part of a
package [with] an intent for petitoner 0 receve o en year
sentence plus lifetime probation.”

This conclusion, even if tnee, did not eliminate or
avoid the double jeopardy vielation,  Arizona proseculors
cannol appeal o lawlhul septence, nor Can a court Sud
sponte modify one.  The sentence in Case #2 (no
stipnlarions, probation granted) was lawful, and the appeal
dismissed, Mo court order ever consolidatesd the cases,
even for sentencing.  There were merely consolidated
court dates for convenience, The cross-refercnces (o cach
case in each plea. munning sentences consecutive o cach
other [sic] did not show a packape or consolwdation. The
prosecuins testified as 1o his intentions, and understanding
of the terms as they were written, The facq that error
benetited the defendant and frustrated the ntenton of the
state did oot eszen the double jeopardy violation.  There
was @ legitimate expectation of finality in the first
sentence o probation in Case #2. (50 ['m guessing e dil
nod file a PCR or appeal from Case 1 after the secomd
seqlencing}, u

Jor The Deferise

ARIZONA ADVANCED REPORTS
A Summary of Criminal Defense Issues:
YVolume 2458-249

By Steve Collins
Deputy Public Defender-Appeals

In re Scan M. 248 Arie. Adv. Rep. 38 (CA 1, 7724997)

A juvenibe  was o adjodicmed  delinguent  of
“attiempied” child molestation. The Court of Appeals held
the juvenile court correctly ordered =ex  offender
registration, pursuant o the staee poverning registration
of sex offenders, rather than the stawte  poverming
community notfication.

It wos further held it was proper 1o onder DINA
iesting of the juvenile. DNA  testng  applies 1o
“atempied, ™ a5 well a5 completed sexoal offenses,

State of Arizowa v, Superior Court {Tibsfiramney), 248
Ariz, Adv, Rep. 30 (CA 1, 7-22-97T)

In order to determine whether & defendat has a
right to a jury trial, Arizona courts appiy a three part 1231,
The courts musl consider “the severity of the penalty
infliciable, as well us the moral gquality of e act and its
refation o common lw crimes.” " Each prong of this test
is independently sufficient to tnigger the right 0o jury
trial. "

The defenduamt was charged with  contracting
without 2 license, a class | misdemeanor, A potential
sentence of six months i jaal and 52,500 fine did not
entitle him to a jury. The Court ol Appeals fooid
Frederickson v, Superior Court, 187 Ariz. 273, 928 P.2d
697 (App. 19%6), misstued the law on this issuc.

Maricopa County Juvenile Action No. JV-512490, 248
Ariz, Adv. Rep., 31 (CA 1, Ti22197)

A juvenile's parenis had a dispuie with a neighbor
over an easement to wse the neighbor’s driveway.  The
juvendle’s Family claimed 1 lad a right 10 use the drivesay
i gccess it's horses pastured on nearby property. The
neiphbor put up locked gates on the driveway and had the
juvenile arrested when she climbed over the gaie and
walked down the driveway after secing the Tuomily's
horses,
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The juvenile was sdjudicated delinguent of
criminal tespass.  The Court of Appeals chastised the
court commissioner who heard the case and the siate for
hringing the action. The Courd of Appeals foand it was an
abuse of the penal stamies to try disputed property rights

in juvenibe court,

Srate v, Acinelli, 248 Ariz. Adv, Rep. 35 (CA 1,
TI24/97)

The speedy trial rights o, Armeona Crimdnal
Procedure Rule 8, require a defendant o be tried within
[50 days of his or her “arrest o service of a suminsons,”
This rule ne longer requires the time 1o man from when the
indictment 1= ssued.  The Coun of Appeals fosmd that,
even if the time limits hed been exceeded, the suate
exercised due diligence in attempting 1o arrest the
defendant who was in Califormia,  DPS officers had
contacted police in California and asked them 1o execute
the arrest warrant,

A highway patrolman recerved an “attempt 1o
locaie™ heoadeast for a vehicle that might contain drogs.
The patrolman happened w Iocate the vehicle al the same
timme a8 the driver was committing an unsate lane change,
Thus, the driver was stopped,

The officer issued a warming tickel and then asked
the driver if he could search the vehicle. The search
produced drugs. The Count of Appeals held the search
was consensual becanse a “reasonahle person” would have
felt they were free to leave at thal podnd,

The defense was the officer planted the drags and
defense counsel requested the prosecutor 1o check the
officer’s personne] file to see if there were previous
ullegations of such conduet, The Court of Appeals noted
a split in the jurisdictions on this issue, but held a showing
of materiality must be established before a prosecutor will
be required o review a police personnel file.

Seate v, Beliran, 248 Arie, Ady, Rep, 33 (CA 1, TI24097)

The defendant was conviced of transportation and
possession of marijuana for sale. As part of the sentence
he was fined $100,000 and a 2064 900 surcharge was
mposed, AR.S. Sections 12-116.01{D) and 12-
116,021 permit twe wrial judge to waive the surcharge if
payment would work a hardship on the defendant or his
immediafe family. Defense counsel did not request a
“hardship waiver” at seniencing,

Sor The Defense

The Court of Appeals held the defendang’s
wisdisputed indigency required e surcharge 0 be waived,
The ssue was nod warved on appeal.

In re John ., 249 Ariz. Adv. Rep. 05 (CA 1, 8/7/97)

A juvenile was found i violation of probation for
running away from a facility designated by DES, his legal
custodian.  The requirernient that the juvenile reswde al e
specific facility had not been reduced to writing.

Share v, Rolingon, 17T Ariz. 543, 869 P.2d 1196
(1994}, holds a probationer may o8 b found in viclation
ol 4 term of probation not reduced o writing.  However,
the Court of Appeals distinguished Rofdrcon by finding
the juvenile was directed in writing to follow the directives
of DES.

The Cowrt of Appeals held Robinsen only applied
i directives by probaton officers,  “The disunction
hetween the guidance of a probation officer and that of a
custodian is critical; the former advisor possesses less legal
guthority than te laiter, making the requirement of Rule
27.T(c)(2) of specific direction appropriate because of
bepal satus and responsibility.”  Therefore, it was held the
juvenile was properly found in violaton of probation,

State v. Henry, 249 Arie, Adv. Rep. 68 (8C, 87/97)

I a death penalty case, on a motion o change the
judge for cause, deflense coumsel stated e did nog wani the
defendant to testify.  The trial judee then demed the
defendant’s request o wsify at the hearing.  The Arizona
Supreme Court found the defendamt failed 1o provide any
support in the record on appeal for the claim of bias by the
irial judge. Therefore, it was held there was no prejudice
in precluding the delendant Trom testifying,

“Opinions formed by the judge on the basis of
facts introdeced or events occucring in the course of the
current proceedings, or of prior proceedings, do not
constitute a basis for a bias or pariality mogon unless they
display & deep-seated favoritism or antagonism that would
make fair judgment impossible,” “MNot establishing bias or
partiality, however, are expressions of impatience,
dissatisfaction, annovance, and even anper, thal are within
ihe bounds of what imperfect men and women . .
sometimes display,”™

The issue of e defendam’s cight 1o self-
representation at senencing was waived on appeal beciuse
the defendant failed to make an “unequivocal” reguest o
represent himself,

{cont. on pg. 18w
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“Az a matter of public policy, a defindant’s filing
of a bar comgplaint against his atorney should ot mandaie
remioval of that attorney . . . A rube 0 the conlrary would
encourage the filing of such compluints solely for purposes
of delay.”

*A 25 year-old prior armed robbery conviction
was properly vsed oz an aggravating factor in this death
penalty case. A.R.S. Section [3-TO3(F1(2)} does not have
a time limil for prior felonies involving the use or threat
of violence.  The prior felony conviction was mot o
remale.

The disparity between the sentenees ol the
defendant and his ¢co-defendant, who plea hargained, was
nol o mitigating  circumstance.  Melther  was  the
defendant’s claim he was o model prisoner.

Stare v. Huszsain, 249 Arie, Ady. Bep, o (CA 1, 772997

The defendant wodd the police e awoke and found
a stranger standing in his motel room.  When this man
threatened the defendant with a knife, 1 soroggle enswed
and ihe stranger was stabbed with the knife.

The irial judge gave a seli-delense instroction bt
refiesed o give instructions oo justification for crune
prevention under AR5, Section 13-411(A): justification
for defense of premises usder AR5, Section 13-4007; or
justification for defense of property under AR5, Section
13408, The Cournt of Appeals beld refusal 1o pive
imstructions on defense of premises and defense of
property was nob reversible error becaoze they were
adequately covered by the self-defense mstruction.

It waz reversible error not fo give the crome
prevention mstruction.  The defendant’s version of the
incident provided “the slightest evidence” necessary 1o
suppert the theory., Under 13-411(A} a person living inoa
moie] room s afforded the same proteciion a5 a persoen
living im a house,

The crime prevention statute differs from the self-
defense stamie, in that it pormits a person (o employ
deadly physical force “if and to the exient the person
reasonahly believes it is immediately tecessary™ o prevent
the commission of any of several enumermted crimes,
rather than only in response o another person’s wse or
attempted use of unfpwiul deadly physical force, In
addition, a person is presumed 1o be acting reasonably it
fee or sl i acting w0 prevent the commission of any of the
offenses lsted o 13-4100AY. Thus, the self-defense
instruction given to the jury i this case did not adequately
cover the requested instrection based on 13-41 1A

foor The Defense

State v. Mussler, 249 Ariz. Adv. Rep. 12 (CA 1,
T/29/97)

In 1994, the defemdant elephioned the office of
the Chicf Justice of Arzona io complain aboul an adverss:
experience in a justice court, Dissadisfied with a law
clerk’s response, the defendant ended the conversaton by
siating he "might just have to show up on a judge’s
doorstep, and discusz the matler @ punpoint,”  The
defendant was prosecuted, tried. and convicted in justice
courl on e counl of using a telephone 1o intimidate, a
class | misdemeanor,

ALRLS. Section 13-2916, using a lelephone o
intimidate, originally tarpeded the “invasion of privacy that
arises when a defendant initiaies a threarcning iclephone
cal. A 1978 amendment to the statuie improperly
broadened the statute o prohibil even protecied Torms of
speech,  Therefore, the statute is void for overbreadth.
Thee Court of Appeals felt it was improper 1o 0y 1o =ave
the stafuie by narrowing s conslrsclion.

Courts penerally dechine o conler standing on
liigams who challenge a statute only “on grounds that it
may conceivably be unconstiutional when applied 1o
others,”™  The Court of Appeals notes this sieingent
standing rule is refaxed in cases that challenge statuies
with signifcant potential o constrain freedom of speech
under the First Amendment.

State v, Foamirez, 249 Ariz, Adv, Rep. 16 (CA I,
Ti2909T)

Defendant was convicted of first degree murder.
It was reversible error o pive an mstruciion  tha
premeditation may be as “instantancous as successive
thowghts in the mind,”™ Tt was especially prejudicial
because the instruction omitted balancing languape Toom
the RAJL instruction that “an act is not dome with
premeditation if it is the mstant effect of a sudden quarrel
of heat of passion.”

The prosecotor argued o the  jury  that
premeditation does not require actual reflection but merely
= length of fme 1o permit reflection.” The trial judge
refused to give an instruction correcting this misstatcment
of the law. Therefore, “the verdicl menely establishes that
am instant of time existed between Appellant’s knowledge
and his action." This is insufficient to support a finding of
premeditation for first degres murder,
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Siate v. Supinger, 249 Ariz. Adv, Rep. 9 (CA 1,
7129/97)

The defendant was convicied of child melestaton
anil sexnal conduet with a minor,  Afier telling the police
she hod been molested, the alleged victim recanted her
allerations.

At drmal, on divect examination, the prosecuior
asked u police detective about a conversation i which the
alleged victim’s mother said she did not believe her
davghter. The Court of Appeals held this hearsay was
properly admitted under Arizona Evidence Rule 801(3)
which permits hearsay concerning a "then existing mental
or emotonal condition, ™ The Coart of Appeals stated the
parent’s dishelicf of a child’s allepation was a factor which
could cause a false recontation, thus making the mother’s
state of mind relevant,

Under AR5 Section 13-604.01, dangerous
erimes against children, the child molestation count against
the diefendant comes within an excegtion which allows for
coacurrent senfences, However, there is no exception for
the sexval conduct with a minor count,  Therefore, the
sepiences have o be served consecutively.

Staie v, Thomipion, 249 Arke. Adv. Rep. 23 (CA 1,
TI20/uT)

As the jury panel was coming up the elevator o
start jury selection, the defendant asked the trial judge o
represent himself, The Arinona Supreme Court has held
i motion for self-représentation is tmely if it s made
before the jury is empaneled.  The Court of Appeals held
that, although the motion was timely, it was properly
denied because the motion was made for the purpose of
delay,

The prosecutor exercised a peremplory jury sirike
o remove an African-American panelist.  The Cowrl of
Appeals held the defendant Failed 1o establish a prima facie
case of purposeful discrimination as vequired by Baisan v,
Kenucky,  Another  African-American  panelist  went
unchallenged by the prosecutor and scrved on the jury.

On the first day of trial, the defendant disclosed
a new witness. The Court of Appeals held it was within
the trial judge’s discretion to preclude this witness from
testifving. The disclosure was found 1o be untimely, and
it was found that the prosecuior wis surprised by the
divilgence of the witncss.

for The Defense

Stade w. Tracliiman, 249 Ariz. Adv. BRep. 25 (CA 1,
T3

The defendamt was repairing and  restoring
vehicles on his property in Carefree.  He was convicted of
viplating criminal zoning laws which prohibited such
activities,  As his activity was clearly covered by the
roming laws, he had oo standing o challenge the
ardinances as unconstinetionally void for vagueness. The
definitions of “home occupation™ and “accessory use” in
the zoning ordinances were not unconsatoiomdly vague.

L]
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COMPUTER CORNER
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By Susie Tapin
Information Technology

Mew Addition

Please welcome our npewest member of the Information
Technology's Staff, Howard Eiliott.  Howard staried with
the Public Defenders Office on Sepiember 15 a5 8 Systems
Administrator/Help Desk Techaician,  Howard will be
manning our Help Desk, waching classes, helping with
compubter  installs, troubleshooting, and  m@iniaining
inyemory.

Howard recenily retired froa the Military afier 200 vears
of service. His experience includes, networking, weaching,
pe  troubleshooting, mstalladons, and o help desk
eiwiromment (just o name 1 few). Howard holds o BOA in
Computer Science,  He's also workdly - ask him about
what eountries he's been tol

Please stop by the LT, department 1o inrroduce youwrself
and weleome Howard abonrd! |

Revords On-Line

After a long awaited period, the Records Department in
the Luhrs building is on lipe.  Their compubers werne
installexd this past month, replacing the “dumb terminals®
they previously used o access the Vax (Inguiry system).
In ddition to the Yax system they also have access 10
CiroupWise email, WordPerfect, and Interned, You can
now contact Becords by cmailing them using  vour
GroupWise email, Congratulations Records!

Looking for ShortCuts?

Flip-ltis  Awvailable are; GroupWise  Attachments,

GroupWise Proxy, GroupWise Personal Groaps and
{cont. on pg. 25
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GroupWise Archiving., Please contact the Help Desk ac
w6198 for a copy.

Is this you'?

LT
pil T
! | F;f;aﬁj?e
;i-_; j"_._"{:-l i

=

Contact the Help Desk 1o signoup lor o traning class,
Leamn some new techniques, shortcots, or just add to vour
growing thirst of knowledge,

Help Desk - x6198 L]

BULLETIN BOARD
e e m—— e ————

New Attorneys

Rickey Watson, a former Deputy Public Defender with
this office, has decided o rejoin our ranks. Mr. Waison
is a graduate of Arizona State University College of
Law. He has over four years of experience as a public
defender attorney, lirst with Pinal County and then with
Maricopa County. In the last two and a half vears, Mr.
Watson has worked as an anomey for the Arizona
Department of Juvenile Corrections and most recently as
the supervisor of the charging unit for the Allorney
General™s Office of Guam. Mr. Watson will begin
working with Trial Group A, effective September 22,

Victoria Washington has been assipned 10 groap B, as
an atorney, and will begin her dutics once she 15 sworn
i, She has been working as thal group's law clerk,

Astorney Moves/Changes

Busan Corey, & trial sitorpey for group A, transferred
o Juvenile/Durango, effective September 15,

Kristin Larish, a tral stomey in group B, resigned
from the office, effective Augus 29,

John Movreovdis, a trial attorney nogeoup B, 13
resigning from the office, effective September 26,

Liza Shannon, a trial attorney for group A, tanslerred
to group ©, effective August 23,

Jor The Deferise

New Support Soaff

Chris Doerfler, law clerk for group B, began working
for the offiee, effective September 2,

Howard Elliott bezan workmg for our information
technology depanment on Seplember 15, He will be
serving in a support and training capacity, specifically
assigoed o our “computer help-desk. ™

Bethonne Klopp-Bryant will become croup A's law
clerk on September 29,

Alice Magnin, legal secretary, bepan waorking with
Ciroup O, effective August 235,

Dolores Prieto, first floor receptionist, began working
with the office, effective September 13,

Deborah Sparks, legal secretury, began working with
Group C, effective Angust 25,

Jason Swetnam, office aide, began working for trial
group B, effective August 27.

Liza Tibhedeaux, sign lanpuage mierpreler, began
working for the office, with trial group A, effective
Seplember 22,

Support Staff Moves/Changes

Maorgl Breidenhach, group A's law clerk, will become
that group’s Client Services Coordinator, following Pam
Davis's change of dutics on September 29 (0 the new
rode of death penalty mitigation specialist.

Yelia Ceballos has been selecied Tor special duty
agsipnment, effective September 22, as grovp 00 lead
secretary, succeeding Margaret Corona, who asked 1o
relinguish that role after vears of valuable service.

Matthew Elm, an office aide for group B, resigned
from the office, cffective Augusi 29, 10 relurn 10 school,

Sherry Pape was selected Tor special duty assignment in
July, as group A’s lead secretary.

Kelly Plunketi, tenth floor receptionist, lefi the office,
effective August 15, to return to schodl

Stephanie Valenzuela, legal secretary for group D,

resigned from the office, effective Septermber 19, 10 join
Commissioner McMally®s siafl. |
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#

AZ State Bar #*

Deputy Public Defender
Luhrs Building

11 W. Jefferson 5t., Ste. 3
Phoenix, AZ 85003-2302
(602) 506-*

Attorney for Defendant

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

STATE OF ARIZONA, ] No. CR 97-#
'
Plaintiff, } SENTENCING MEMORANDUM
}
v, )
) (Assigned to the Honorahle
The Accused®*, ) Judge™*)
)
Defendant. ) (Sentencing scheduled for *, 1997)
}

On *, defendant pled guilty/found guilty to Possession of a Narcotic Drug, a class 4 felony,
committed on *. Accordingly, his sentence is governed by the terms of the newly enacted Drug
Medicalization, Prevention and Control Act of 1996 (hereinafter referred to as “Proposition 2007). A
copy of the full text of Proposition 200, along with the Analysis by Legislative Counsel is attached
hereto as Exhibit “A."7

The portions of Proposition 200 that apply to the situation are highlighted for the Court’s
convenience, Specifically, A.R.5. § 13-901.01(D) states:

If a person is convicted of personal possession or use of a controlled
substance as defined in Section 36-2501, as a condition of probarion, the
court shall require participation in an appropriate drug treatment or
education program administered by a qualified agency or organization

that provides such programs to persons who abuse controlled substances.
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Each person enrolled in a drug treatment or education program shall be
required to pay for his or her participation in the program to the extent
of his or her financial ability. (Emphasis added).

Subpart (E) goes on to explain:

A person who has been placed on probation under the provisions of this
section, who is determined by the court to be in violation of his or her
probation shall have new conditions of probation established in the
following manner: The court shall select the additional conditions it
deems necessary, including intensified drug treatment, commumnity
service, intensive probation, home arrest or any other such sanctions
short of incarceration,

It is defense counsel’s understanding that Judge Reinstein has interpreted subpart (E) to allow
the court 1o impose jail as an initial term of probation, because subpart (E)'s limitation on sanctions
“short of incarceration™ refers only to persons who have violated probation. Apparently, Judge
Reinstein, believes that, since the stamuie is silent regarding jail as an initial condition of probation, the
court can impose it. This, however, does not seem to be consistent with the legislation as a whole. If
Proposition 200 does not provide for incarceration when a person violates probation, it would scem
inconsistent that up to a year of jail can be imposed as an initial condition of probation,

The issue of a court’s ability to impose jail as a condition of probation where the statute is
silent concerning incarceration, has already been addressed by the appellate court. In Stare v. Sirmy
160 Ariz. 292, 772 P.2d 1145 (1989}, the appellate court ruled that a defendant sentenced under the
original Domestic Violence Statute could not receive jail as a condition of probation. Though the
statute read: “The term and condition of probation shall include . . . additional conditions and
requirements which the court deem appropriate,” the appellate court held that, if the legislature
intends to include jail as a condition of probation, it must say so unmistakably.

The state also argued that Sirny could receive jail under A.R.S. §13-901, the general probation

statutes, The appellate court found that the Domestic Violence Statute set out an entire scheme for the
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disposition of efigible offenders. Bul the statute did not create a separate offense for which
punishment could be imposed. Therefore, since the statute was ambiguous concerning jail as an initial
condition of probation, the rule of lenity demanded that any doubt be resolved in favor of the
defendant.

Proposition 200, like the statute in Sirny, sets oul an entire scheme for the disposition of
offenders. Any ambiguity concerning jail must be resolved in favor of the defendant.

Finally, this court should note that the Analysis by Legislative Council, which was part and
parcel of the Proposition 200 pamphlet distributed to the voters, states that “a person who is senfenced
1o probation does not serve any time in jail or prison” (paragraph 3),

That statement is the legislative intent of the voters who passed Proposition 200,

Concluding that an initial term of jail can be imposed on a first time drug offender directly
contradicts the obvious intent of this act, Defendant submits that a sincere, respectful reading of
Proposition 200 leads to the conclusion that jail cannot be imposed as an mitial condition of probation
under Proposition 200,

RESPECTFULLY SUBMITTED this ___ day of June, 1997.

MARICOPA COUNTY PUBLIC DEFENDER

By:

W
Deputy Public Defender
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Congratulations to the winners of the for the Defense
article writing contest.

The “Judges” have decidest! Our paned of three judees (Dean Trebesch, Jm Hass, Buss Bom) recendy mist and chose
the top contestanis from among a very good assortment of articles.  (Incidentally, the Judges also sprung for the prizes.)

First place poes o Marcl Holf for ber article entitbed, “Prohibited Possessor o Mo?
{Cder is Bener),” from the bay 1997 issue of for the Deferse. The first place prize is a pair of
Phoenix Suns ickets 0o game Uhis seasodn

Second Place goes o Doug Passon for his artcle, * The Dmpg Court Experience,” from
the July 1997 jsswe, The second place winner réceives a 330,00 gift certificare for Lombardi’'s
Hestaurant.

Third Place poes to Bonce Korbin for “The Secret Society of ROP Designation, aka The
Destrection of Due Process,” published in the July 1997 issue. The third place winner receives
a gift certifecate for lunch at Coyote Springs Cals,

_ The editors of for tre Defense would like w thank evervone who subrmied anicles, We
have received numerous wn soliciied compliments from readers oawside of the office, commenting,

on the guality and timefmess of the articles. We hope vou will keep submitting vour wonderful articles,

Our Next Seminar:
“Throwing Away the Key”
Sexual Predator Statutes and Investigating and Defending
Child/Sexual Abuse Cases

Saturday,
November 15, 1997
Phoenix, AZ
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